United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 




Court of Appeals of the District of Columbu 


APRIL TERM, 1928. 


No. 4755 


3 



J. MAURY DOVE COMPANY,-A CORPORATION,' 

APPELLANT, , - 


A - \ VS. . ,' r ;' 

* - ; ’ \ \s - A '/ ~ .. 

DOROTHY COOK, INFANT, BY IIER NEXT FRIEND 


ALPHONZO P. COOK. 

-- \ .■# 

J 


- r _ 


APPEAL FROM THE SUPREME COUR T, OF THE DISTRICT OF 
' ' ^COLUMBIA. 







Court of Appeals of the District of Columbia 

APRIL TERM, 1928. 

No. 4755. ! 


J. MAURY DOVE COMPANY, A CORPORATION, 

APPELLANT, j 

VS. 

DOROTHY COOK, IX FA XT, BY IIKR XEXT FRIEND, 
ALPHOXZO 1\ COOK, APPELLEE. 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA. 


INDEX. 

I Original Print 


Caption .. a 1 

Declaration .|. 1 2 

Plea to second count of declaration.j. 0 0 

Joinder in issue on plea t<» second count of declaration... .j. 7 0 

Plea to first count of declaration.j. 7 7 

Joinder in issue on plea to tirst count of declaration.8 7 

Order consolidating causes for trial.I. N S 

' I 

Jure sworn and respited.L 1) S 

* i 

Memorandum: Trial resumed: plaintiff submits to voluntarjy 
nonsuit as to tirst count : verdict for plaintiff foil* 

$15.(MK.MM> .!. 0 0 

Motion of defendant for new trial.!. 0 0 

Motion for new trial overruled and judgment on verdict or¬ 
dered : judgment: appeal noted.j. 31 10 

Memoranda : Bond on api»cal for costs approved and tiled': 
order extending time to tilt* hill of exceptions: hill of ex¬ 
ceptions (proposed), and notice filed.i. 11! 10 

Designation of record on appeal.j. 12 10 

Assignment of error. j. 14 11 

Order making hill of exceptions jiart of record.j. 14 12 

Clerk's certificate.j. 15 12 

Notice <d‘ submission of bill of exceptions.L 10 13 

i 

Bill of exceptions. L 17 13 

Testimony of Dorothy Cook. i 17 14 

Rachel Hawkins.[ 18 15 

John B. Carson. \ 10 15 

Andrew Williams.i 20 10 

Henry C. Cantor.j 20 10 

Moses H. Helm.j 21 17 

Roscoe Pinkett.j 21 17 

Cliarge to jury.i 24 10 


Judd & Detweilek (Inc.). Printers, Washington, D. C., May 20, 1028. 





























! 

i 

i 

Court of Appeals of the District of Columbia 

I 

I 

Xo. 4755. 


J. Maury Dove Company, a Corporation, Appellant, 


Dorothy Cook, Infant, by Her Next Friend, AiLphonzo P. 

Cook. j 

I 

i 

J 

| 

a Supreme Court of the District of Columbia. 

At Law. 

Xo. 71298. 

Dorothy Cook, Infant, by Her Xext Friend, Ailphonzo P. 

Cook, Plaintiff, 


J. Maury Dove Company, a Corporation, Defendant. 

j 

United States of America, 

District of Columbia , ss: 

Be it remembered, that in the Supreme Court of the Dis¬ 
trict of Columbia, at the City of Washington, iii said Dis¬ 
trict, at the times hereinafter mentioned, the following pa¬ 
pers were filed and proceedings had, in the aboi'e-entitled 
cause, to-wit: 
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Declaration. 


Filed March 9, 1926. 

In the Supreme Court of the District of Columbia. 

At Law. 

No. 7129S. 

Dorothy Cook, Infant, by Iler Xext Friend, Alphoxzo P. 

Cook, Plaintiff, 


vs. 

J. Maury Dove Company, a Corporation, Defendant. 

First Count. The plaintiff, Dorothy Cook, an Infant, 
by her next friend, Alphon/.o P. Cook, sues the defendant, 
J. Maury Dove Company, a corporation, for that hereto¬ 
fore on, to wit, the Mli day of February, A. D. 1926, said 
defendant was the owner of a certain automobile truck 
which was on tin*, said date being operated or driven by 
an agent or employe of said defendant in a Southerly direc¬ 
tion upon Xew Jersey Avenue*, Northwest, in tie* City of 
Washington, District of Columbia, and was approaching 
X Street Northwest, in said Citv and District, at the inter- 
section of said New Jersey Avenue with said X Street: 
that upon the date* last aforesaid there was upon the West 

side of said Xew Jersev Avenue*, immediatelv North of 

« • 

said X Street at its intersect ion with said Avenue, a stop¬ 
ping point for passenge*rs alight in"’ from and persons de¬ 
siring to board as passengers tin* e*!ectric railway cars then 
being* operated in a Southerly direction on tin* said New 
Jersey Avenue*, which said point for the stopping of said 
railway cars for the purpose of taking on and letting off 
passengers was a regularly designated point for that 
2 purpose* and was indicated by the* usual and custo¬ 
mary stop sign then in use in the said (Tty and Dis¬ 
trict: that on the date* afoivsaiel a stive*l railway car going 
in a Southerly diivction on said Avenue, having come to a 
stop at the regular stop aforesaid to permit persons to 
board said street car, said plaintiff attempted to cross 
from the West curl) of said Avenue at the point aforesaid 
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o 


to the said street ear for the purpose of boarding - the same 
and becoming a passenger thereon: that as the aforesaid 
street railway car which plaintiff desired to board as a 
passenger as aforesaid came to a stop at the point afore¬ 
said, the aforesaid automobile truck of the defendant was 
approaching the same point from the same direction as the 
said street railway car and following said railway car; 
that it then and there became and was the duty of the said 
defendant through its agent or employe operating or driv¬ 
ing the said automobile truck to operate the same in a pru¬ 
dent, careful and skilful manner, and to avoid'striking said 
plaintiff with said automobile truck; yet the plaintiff says 
that said defendant, through its said agent or employe, not 
regarding its duty and not exercising due prudence, care 
and skill in the premises, negligently caused Or permitted 
its aforesaid automobile truck to violently strike, run into 
and upon said plaintiff whereby plaintiff wjas violently 
knocked or thrown to the street and the wheels of said 
automobile truck were caused to and did run oyer and upon 
said plaintiff: and whereby said plaintiff suffered and sus¬ 
tained severe and permanent injuries, to witj a fracture 
of the left femur, a fracture of the pelvis, and jier left arm 
and elbow were seriously injured, and she further suffered 

and sustained severe abrasions and contusions upon 
•'! her head, limbs and body, and her nervous system 

• I • 

was shocked and uivally impaired; by reason of 
which said several hurls and injuries the plainjtiff became, 
was, and is and henceforth will continue to b<fe subject to 
and suffer irreat pain and weakness and mental and bodily 
suffering and was and is and will hereafter In* hindered and 
prevented from perfonnin.tr and transacting heir necessary 
and usual business and affairs as formerly and twill be per¬ 
manently lamed and injured, to t Ik* damage of the plaintiff 
in the sum of Twenty-five Thousand Dollars )()()). 

Wherefore she brings this suit and claims the sum of 
I wenty-five Thousand Dollars 000) besidjes costs of 
suit. 

» 

Second ('om/t. The plainliff, Dorothy Cook,I an infant, 
by her next Iriend, Alphoir/o I\ Cook, sues the defendant 
J. Maury Dove Company, a corporation, for that hereto¬ 
fore on, to wit, the 8th dav of Februarv, A. J)j 1926, said 
defendant was tlu* owner of a certain automobile truck 
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which was on said date bein'? operated or driven by an 
agent or employe of said defendant in a Southerly direc¬ 
tion upon Xew Jersey Avenue Northwest, in the City of 
Washington, District of Columbia, and was approaching 
X Street, Xorthwest, in said City and District, at the inter¬ 
section of said Xew Jersey Avenue with said X Street; 
that upon the date last aforesaid there was upon the West 
side of said New Jersey Avenue, immediately North of said 
X Street, at its intersection with said Avenue, a stopping 
point for passengers alighting from and persons desiring 
to hoard as passengers the electric railway ears which were 
then being operated in a Southerly direction on the said 
Xew Jersey Avenue, which said point for the stopping of 
said railway cars for the purpose of taking on and 
4 letting off passengers was a regularly designated 
point for that purpose and was indicated by the 
usual and customary stop sign then in use in the said City 

and District: that on the date aforesaid a street railwav 

• 

ear going* in a Southerly direction on said Avenue*, having 
come to a stop, or being about to stop at the regular stop 
aforesaid to permit persons to board said street ear, said 
plaintiff attempted to cross from the \Ve<t curl) of said 
Avenue at the point aforesaid to the said street car for 
the purpose of boarding the* same and becoming a passen¬ 
ger: that as the aforesaid street railway car which plaintiff 
desired to board as a passenger as aforesaid came to a 
stop at tin* point aforesaid, the aforesaid automobile truck 
of the defendant was approaching the same point from the 
same direction as the* said street railway car and following 
said railway car. and had not yet passed any of the doors 
of such railway car: that at the time aforesaid there was 
in force in the said Tity of Washington, District of Tolum- 
bia, a certain regulation duly passed and enacted for tin* 
regulation of traffic in said City and District, which is a 
part of tin* law in force in said District, which, among* other 
things, provided as follows: 


“When a street car lias stopped, or is about to stop, 
for the purpose of taking* on or discharging* passengers, the 
driven* of any vehicle which is being driven on the same 
street and in the same direction as such street ear, and 
which has not as yet passed all doors of such street car or 
cars, shall bring his vehicle to a complete stop and shall 
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remmii standing until such street car lias finished loading 
or unloading ils passengers: Provided That a vehicle which 
at tin* linn* such car stops, has not as yet passed the rear 
of such car, shall stop at a point eight feet fr|om the rear 
of such car: Provided, however, that this restriction shall 
not apply where street car loading platformjs or safety 
zones are established: in passing which, however, drivers 
shall exercise great rani ion" (Article III, Section M, para- 

i 

graph (a). 

i 

that the said automobile truck of said defendant liad not, 
when said street railway car came to a stjop as afore- 
5 said, passed tin* roar of such railway car: that it 
then and there became and was the duty of the do- 

•i 

fendant, through its aforesaid agent or employe, to bring 
said automobile truck to a complete stop at a point at least 
eight feet from the rear of said railway car, ;juid to keep 
the same standing until said street railwav (jar had fin- 
ished loading or unloading ils passengers a) ihc point 
aforesaid. Yet tlio plaintiff says that 1 in* sai<jl defendant 
through its said agent or employe, not regarding its duty 
in the premises, negligent !y failed and omitted tjo bring the 
said automobile truck to a complete stop and jlo keep the 
same standing until said street railway car, | which had 
stopped as aforesaid and which plaintiff desired to board 
as a passenger as aforesaid, had finished loadijng its pas¬ 
sengers, but drove said automobile truck past jsaid street 
railway car while it was stopped for the purposjc aforesaid 
and while plaintiff was crossing from the West curl) of 
said Avenue to board the same as aforesaid, whereby said 
automobile truck violently collided with and it ruck said 
plaintiff and violently knocked and threw her t<l> the* street 
and the* wheels of said auloinobiie truck ran ovejr and upon 
her, and whereby the plaintiff suffered and sustained severe 
and permanent injuries, to wit, a fracture of theileft femur, 
a fracture of the pelvis, and her left arm and elbow were 
seriously injured, and she further suffered ant) sustained 
severe abrasions and contusions upon her head,i limbs and 
body, and her nervous system was shocked aind greatly 
impaired: by reason of which several hurts and injuries 
plaintiff became, was, and is, and henceforth will; be subject 
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to and suffer threat pain and weakness and menial and bod- 
i!\' sufferin'*: and \va> and is, and will hereafter he 
G hindered and prevented from performing and trans¬ 
act ini*’ Ih‘ 1 * necessary and usual business and affairs 
as formerly and will he permanently limbed and injured in 
her bodily health and strength to tin* damage of the plain- 
tiff in the sum of Twenty-live Thousand Dollars ($’ 20 , 000 ). 

"Wherefore. she brings this suit and claims the sum of 
Twenty-five Thousand Dollars ($2o,000) besid(*s costs of 
suit. 

i WALTKR F. rLFPHAXF, 

J. \V! DM Klf LATIMKR. 
DFATRIFF A. FLHIM1A XIn, 

At/nrm its for Plaintiff. 

pirn In Srrninl ('onnt nf l )rr!(naf (nil. 

Filed March 21, 1T2G. 


For ]>lea to the second count' of the declaration herein 
filed tin* defendant says: It admits that on February S, 
102G, it was the owner of certain automobile t rucks which 
were on that day hein«_»* operated by its employees in the Dis¬ 
trict of Columbia. It admits that on the west side of Xow 
Jersev Avenue, north of X Street, northwest, in said Dis- 
trict, there was a stopping point for street railway cars 
operatin'*; on Xew .Jersey Avenue. It admits that on said 
day there was in force in said District a t radio regulation as 
set forth in tin* second count of said declaration. It is with¬ 
out knowledge sufiDieni to form a belief as to the other alle¬ 
gations in said count of said declaration contained. 

M 1 X< )R. 0ATLFY & ROWLAND. 
I>y U. PRKsroTT (JATLKV. 

A t f n t'lfr tf. s- Ini' / )t I r ml aut . 


JnUitJt I' in l-SSHc (>U Pit if In Srcniitl ('mint of 

l)rr! a rahm/. 


Filed Mav 2b, 1T2G. 
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The plaintiff .joins issue upon the defendant js plea to the 
second count of the declaration. j 

'WALTER (’. ('LEPTlAXE, 

J. AVJLMEK LA TIM EK, 

Attornrijs f<>\' Plaintiff. 


Plm to Fir*I Count of Declaration^ 

1 

j 

Filed Juno 1, 1926. 


* 


* 


For plea to tin* first count of tin* declaration! herein filed 
tin* defendant says: It admits that on Februhry S, 1926, 
il was the owner of certain automobile 1 rucks;which were 
on that day bein.n* operated by its cni|doyens | in the Dis¬ 
trict of (’olumbia. It admits that on the west Hide of Xew 
Jersey Avenue, north of X Street, northwest, Im said Dis¬ 
tinct, there was a slopping point for street railway cars 
operating on Xew Jersey Avenue. It is witljiout knowl¬ 
edge sufficient to form a belief as to t in* ot herj allegations 
in said count of said declaration contained. 

MlXoIL HATLEY & HONVLAXD, 
r»y II. PKES<'(>TT HATLEY. 

Al tonin/s for liefcinlant. 


s 


Joiinlcr ui Issue on Plea to First Com\.t of 

Declaration. 

Fih‘d .Turn* d, l:)2d. ! 


The plainti IT .joins issue upon iho defendant's jploa to the 
first count of the declaration. j 

HLEPI1AXE & LATImIeK, 
HILBERT L. HALL, j 

Aftonirifs for Piniutiff. 
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Supreme Court of the District of Columbia. 

Thursday, November lb, 1927. 

Session resumed! pursuant to adjournment, Mr. Justice 
Bailey, presiding. 

At Law. 

No. 71298. 

Dokothy Cook, Infant, by Her Next Friend, Ai.phonzo 1\ 

Cook, Plaintiff, 

vs. 

J. Matey Dove Company, a Corporation, Defendant. 


At Law. 

No. 7129!). 

Aumiox/o P. Cook, Plaintiff, 

vs. 

J. Matey Dove Company, a Corporation, Defendant. 


Come now the parties hereto by their respective attor¬ 
neys of record, and thereupon, by consent of said attor¬ 
neys, it is ordered that the above entitled causes be*, and 
they are hereby, consolidated and ordered to be 
9 tried before the same jury, and at the same time, and 
that the jury shall render a separate verdict in each 
case. Whereupon comes a jury of good and lawful men of 
the District of Columbia, to wit, P. II. Burroughs, Frank 
(’hew, Morris Chulay, Joseph Fishman. P. M. Fonts, Fd- 
ward (iodfrey, \V. F. 1 larded, F. <5. Nash, J. O. Moqm.% 
James Mitchell, M. L. Mathews, T. V. Madigan, who are 
sworn to well and truly try the issue herein joined in each 
above entitled cause, and, after a partial hearing of said 
causes, the jury is respited until Monday morning next at 
ten o’clock. 
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I 

November 14. 1927.—Trial resumed. Plaintiff submits to 
voluntary nonsuit as to first count of declaration. Verdict 
for Plaintiff for $1"),000.00. j 

Motion of Defendant for Xeic Trial. 

Filed November IS, 1927. 


# 


* 


* 


And now comes tin* defendant and movesj the Court to 
set aside the verdict herein and "-rant a new trial in the 
above entitled cause and for "rounds thereof! states: 

1. That the damages "iven by the verdict are excessive. 
That the verdict is contrary to the instructions of the 
Court. j 

•.>. That tin* Court erred in instructing thd jury. 

4. That the Court erred in admitting evidence contrary 

to law. 

10 a. That the Court erred in admitting certain tes¬ 

timony offered on behalf of tin 1 plaintiff over the ob¬ 
ject ion of the defendant. 

(>. 'That the Court erred in refusiuj*- to direift a verdict in 
favor of the defendant on tin 1 second count iof plaintiff’s 
declaration. 

7. That the Court erred in "•rantiii"* the plaintiffs 
prayers. 

5. That tin* Court erred in refusing to .urailt the defend¬ 
ant *s prayers. 

0. r riiat the (T >11 rt erred in its charge to the jury. 

10. Because of oilier errors of law committed by the pre¬ 
siding dudu'c at the trial of the case. 

(41 AS. W. AKTI1, 

LKOX TOBBjlXKK, 
Aftun/r/fs for fh('\I)('fcu'laiit. 

l 

To Messrs. Clephane & Laiimer, 

Attornevs for the Plaintiff: 

A 

Please lake notice that llu* forejroiii'r motiojii will be cal¬ 
endared for hearing on Friday, the 27)th day (>f November, 
A. I). 1927. ' j 

CHAR. W. AT?TH, 


LHON TOPH 
Attorneys for the 


IN HR, 

L Defendant. 
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11 .Supreme Court of the Die. .ict of Columbia. 

Fridnv, November JO. 10J7. 

Session resumed pursuant to adjournment : Mr. Justice 
Bailey, presiding. 

* :.<• $ # * # >* 

(Vane now the partic> hereto, Ly their respective attor¬ 
neys of record, and thereupon, the motion ot* the defend¬ 
ant tiled herein fora new inai Lein- considered, alter argu¬ 
ment thereon, it is ordered that said mot ion he, and tin; 
same is hereby, o\erruied, and .judgment on the wrdiet 
herein ordered, 

\\ iiet eioiv it is considered that the plaiiitnl recover 
herein of the defendant 1 h*• sum ol' Fifteen riiousand ($lo,- 
(KH).UO) Dollar 
with her cost> 
eution thereof. 
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with the Clerk in lieu thereof. 

J 2 Mt in it i dutlo . 

December It!, 1P2,.— Bond «*n appeal lor costs approved 
and tiled. 

Order extending time to ;iK• IdII of Kxceptions to and in¬ 
cluding January 12. 1P2S. entered. 

January 12, l!‘2s. !>;ll of exceptions (proposed) and no¬ 

tice filed. 

I) r.<! (} ti fl 11* > n nf I!*'<'nl'l "// . [ Illicit. 

Filed March S, 1P2S. 


The (Jerk will please prepare the transcript of the roe 
ord on appeal to the Court of Appeals and include the fol 
lowin**': 
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1. Plaintiff’s declaration. 

2. Defendant's pleas. 

o. .Joinder in issue to pleas to second count of declara¬ 
tion. 

4. Joinder in issue to plea of first count of declaration. 

o. Order consolidating causes. I 

(i. .Memorandum. November 14, 1927. Trial resumed. 

7. .Memorandum showing voluntary nonsuit by plaintiff 
as to first count of declaration. 

8. .Memorandum. November 14. 1927, the veijdict. 

9. Motion for new trial. (Filed November IS, 1927.) 

10. .Memorandum showing overruling' motjion for new 
trial and entering judgment on verdict! 

l.'J 11. .Memorandum showing appeal noted. 

12. Memorandum, appeal bond approved and tiled. 
(December Pi, 1927.) j 

U. Memorandum, older extending time to tile bill of ex¬ 
ceptions to and inclusive of January Id, 192p. (Minutes 
79, page 87.) 

id. Memorandum, January 12. 1928, defendant's bill of 
exceptions tiled. 

Id. Memorandum, defendant's bill of exceptions submit¬ 
ted, signed and entered, February ■—, 1928. 

Pi. Bill of Fxceptions. 

17. Assignment of Krrors. 

IS. This designation. 

(•has. \v. Aimij, 
TOBK1NFR & C! HA HAM, 

By 1.FON T()BK1NF|H, 

.lllnnirijs for fJ'-friulaiit. 


Service of copy of the foregoing designation ol record 
acknowledged this 8th day of March. 1928. 

CLFPllANF & LATIMER, 
(By B. CLFPllANF),! 

Altonici/s for lln\ Eluinliff. 


14 


As'sirj)uitciit of Error. 
Filed Apr. 25, 1928. 






* 
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1. The Court erred in rcfu.Cii" to irrant tile instruction 
to the jury requested on behalf of the defendant. 

Cl I AS, \\\ ARTII, 

, tobkinkr & ckaiiam, 

i -]//«»; i>( tjs fa}' I )r t r a tJ (1 1 /1 . 


Received copy of 
day of Ai>i*i 1, 1!)2S. 


a I >o\*e assignment of error this 21th 

CLHR11AXF vX LATIMLR. 

.1 / / n n/r ft < !<>r the lit iff, 


Supreme Court of the Bistrirt of Columbia. 

Friday. April ‘27, CCS 

Session returned pursuant t<> adjournment. Mr. Justice 
Hailey. presiding. 


Comes now the defendant in 
by its attorneys of record ami 
Bill of Fxceptions taken at i'l 
thereupon the < Curt si.uncd the 
oi'ders the same made of lecord 
cordinuly done. 


the above entitled cause, 
I submits to t he (Mart its 
e trial of said cause, and 
said Bill o| la\ee]>tions and 
now for tlieu, whieh is ac- 


lo 


Supreme Court of the district of Columbia. 


United States or America, 

ihsfncf nf Co hmtbi*?. .»•>■ : 

I, Frank F. (humimMiam, Clerk of tin* Supreme Court of 
the Distriet of (’olumbia. hereby certify the foreu'oim»‘ j>au'es 
numbered from i to 1-1. both inclusive, to boa true and eor- 
rect transcript of tin* record, according to directions of 
counsel herein tiled, copy of which \< made part of this 
transcript, in cause No. 712'dS at Law. wherein Dorothy 
Cook, Infant, by her next friend Alphoiiso i\ Cook is I’lain- 
tiff and J. Maury i>ove Company, a eorporation, is I >efend- 
ant. as the same remains upon the tiles and of reeord in said 
Court. 

In testimonv whereof, ! hereunto subscribe my name and 
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affix the seal ol’ said Court, at the City of A\|ashington, in 
said District, this 30th dav of April. 1928. 

[Seal Supreme Court of the District of Columbia.] 

FKAXK H. Cl'XXIXCIIAM. 

; Clerk. 

1(> In the Supreme Court of the District jof Columbia. 

i 

At Law. 

Xo. 7121)8. j 

Doiiothv (V)ok. Infant, Plaintiff,j 

\\s. j 

J. Matkv Dovk (’ii.mi’axv, Defendant.! 

I 

To Messrs. Walter C. Clephanc and J. \YiImer jLatimer and 
Miss Beatrice A. Clephanc, attorneys for the! plaintiC: 

We hand you herewith copies of lI k* proposed Bill of Kx- 
eeptions tiled in t iie aho\'(» cut it led cause and id\;'e you notice 
that we propose to submit the said Bill of Fxceptions to the 
Court for settlement or approval on Friday, the 17th day 
of — , A. 1). 1TJS, at ten o'clock A. M., or asj soon there¬ 
after as counsel can Ik* heard. 

(MIAS. W. Ainiil, 

LKOX TOBKIfCKK, 

Attorucjls for I hr /jtrfrurfavt. 

! 

17 In the Supiaune Court of the District of Columbia. 

I 

At Law. i 

I 

| 

Xo. 712D8. ! 

Doiiottiy Cook, Infant, Plaintiff, I 

j 

i 

VS. 

I 

J. Maciiy Dock Comi’axy, Defendant. ! 

Re it remembered, that at the trial of this cause, which 
had been consolidated for trial with cause Xo. 71/299 Law, 
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Alplmm/o 1*. Cook vs. .). Maury Dovo Company, by an order 
(lulv onUuv.l. till- pin in! ill’s, to maintain the issue on their 
part joined, ofh n d a wil:n *s iii' 1 piaiutili. y ^ 

who *i’avi» evidence tendinis to prove that : 

Sli<* is sixteen years of am*, resides with her lather, ami 
mother at 2T > l > Fifteeni h Street, Southeast, in the ( it y ot 
Washington. lh.vlrid of t 'oiumbia, ami that j iiiA 4 Vbniary S, 
when die was fourteen years old, sin* was a first year 
student at i )n >d >a r TTi.-di School: that on the day last afore¬ 
said her classes w ere adjourned at t we! vr-t hi rt y 1M.: that 
it was a snowy day and she walked alone From the school to 
IT n * North we> t cor f n T r ~7T XTw'' - h • i • s i * y Avenue and X Street 
to hoard a South hound street car tor her home in Ana- 
eostia: that when Tie had reached the said corner, a school¬ 
mate named Ke.eiiael 1 law kins, joined her then* and the\ 
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hceu hit and knocked down hy an automobile truck. The 
witness thereupon detailed tin* physical and mental injuries 
which she had suFFered From bciue; so knocked down, the 
time she had spent in the hospital, and the present results 
of such injuries. 

( )n cross-examinat nm t in* wit ness test ilied the st reels were 
wet ami somewhat slushy. 1 here was some snow in the 
street. Kachaei Hawkins was behind her when she stepped 
off the curb. ^Witness did not look up the street in the 
direction from which tin* street ear was approaching before 
she stepp ed^f rott^ llu* curb. When she went out to board tlie 


is lreel ear slu* observeusome automobiles stopped heliimi tin. 
street car. 'The automobiles and truck were jroing in the 
"same direction as tin* st roe! our. Slu* did not know how* 
mauv automobiles there were. there was space enough 
between the ear and tin* automoTnles for tin* truck to come 
ihrouuh and it did conte through between the automobiles 
ami the,street ear. She was almost to the rear door of the 
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street car when she was s.ruck. _ She had been!lookin g down 
the street lml she saw the car when it stopped^ Slie did' not 
nin e to look to see what street ear was approaching because 
she could take anv ear on New Jersev Avenue If or her home. 

(Vrtificato of Weather Hureau was admit lejd in evidence 
showing* that at tlie time plaintiff was struck 1»v defendant's 
truck there was a li.udit Hast wind: that snow wits falling* and 
the temporal tire of the air was .*!<) degrees aljjove zero. 

Rachael Hawkins, a witness produced on behalf of the 
plaintiffs, gave evidence tending* to prove that jin February, 
l!)2(i, she was a student at Dunbar High jSchool and is 
1!) acquainted with said Dorothy (V)ok: thjit on the 8th 
day of February, Iblib, s!ie and Dorothjy Hook were 
standing* at the Northwest conn*r of Now Jejrsey Avenue 
and X Sired. Northwest, waiting* for a Southbound street 
car and talking*. It was a snow//y day. Witness was look¬ 
ing* north on New .Jersey Avenue. She saw sit reel car ap¬ 
proaching and she and Dorothy started out to get on it. 
Dorotliv was ahead of her, niavlu* two or three! feet. When 

• * * i 

she was in the street she first saw a truck coming. Sh e wa s 
a!unit half way from the curl) to the car whe nj shc"saVv r Thc 
truck was not going* to stop and she turned am! ran back to 
The curl), me street carliaa stopped when the trucK struck 
Dorothy. Driver stopped truck across XT'T^fifcel and got 
otf'nTfd ran towards Fourth Street. Xo automobiles were 
stopped in the street in the rear of the street car. The 
truck came through and knocked Dorotliv Fookjdown. Wit¬ 
ness was not struck. 

I 

John 3. Carson, a witness produced on behalf of the 
plaintiffs, gave testimony tending to prove that! just before 
the accident in question he had stopped his automobile and 
parked it on the east side* of Xew .Jersey Avdnue near X 
Street : that lie had crossed Xew Jersey Avenaejand was on 
the North West corner of Xew .Jersey Avenue ai?d X Street ; 
that h e Iquk yd jt)\ . Ay;e >_< Ur and ggjfc th e street 
car and a^Tatiry j)o ye'Co a] truck approaclimgj me" corner 
of A StroefTsTde bv side: Iliad ihe >lrcui car g<»l ahead of 

-■■ I" Mi rniimmqtmmm HM| 

the truck before the car stop was reachedj the truck did not 
stop when the car stopped. Two girls were ^landing on 
the sidewalk at the car stop and as the car approached the 
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corner, lie saw the girls stop into the street, Dorothy Cook 
preceding Rachael Hawkins, and also saw the truck strike 
Dorothy Hook and knock her down: that In* could not say 
wheiinT the accident was unavoidable or not. The 
driver of the truck jumped from the truck after it 
had Lome some distance and ran: the truck continued 
on to about the middle ot X Street and stopped. 

Rev. Andrew Williams, a witness produced on behalf 
ot the plaintiffs, gave testimony tend inn' to prove that lie 
was a passenger on the street car and that lie witnessed 
the accident on Xew Jersey Avenue at X Street, Xorthwest, 
when the } laintitt. Dorothy ('ook, was knocked down bv the 
truck o}* the defendant. On said date he was riding on 
the right side toward the rear of a sound bound (’apital 
1 ruction >treet car and as the car approached X Street, lie 
looked out of the window and saw a ghrT walking* towards 
t lie ca r in 1 lie st reel : not iced a commotion : got off the st 1 vet 
car and just then saw driver ot* truck jump off the truck 
a.nd i ini touams Fourth Street. i he driver lett the truck 
on X Street, in tin* n iddie of Xew Jersey Avenue, with the 
engine run nine’, lie <aw tin* u i rl lying injured in the St reet. 
he saw he t ruck .running parallel with the street car before 
readiina the corner of X Street. The street car ha d sli pped 
xrheiuthe girl was struck. The hour was about one-thirty 
iu~Tfmaftenibon. On cros.s-examinat ion witness testiiied 
that In* first saw the truck some distance up Xew Jersev 
Avenue, about eight feet in the rear of tin* street car. and 
that the Mreet car had not then stopped. 

Henry C. Canter, a witness produced on behalf of the 
plaintiffs, gave testimony tending to prove that on Feb¬ 
ruary S. Uldn _he was a moto rman on the Fapital 'Fraction 
Stieei Kailway, and was operating a southbound street car 
oil Xew Jersey Avenue. Xorthwest, having in charge one 
Millin', a student, motorman at that time: that the Xortli 
\ " rsl r,,n!,, i' () f Xew Jersey Avenue and X Street was 

'I* ;l lv ;udur car slop and there was no safety zone 
I. .. ]1<>r platform thejv; that at tin* time the plain- 

tilt. Dorothy (’ook. was struck by the truck, the street car 
^s ^nsl connngj o a sK»P: neitlier the front nor the rear 
door had been opened fThat the truck passed by the street 
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car wh ij^tit.wus so coining lo a sto|): lliai a Her it struck \r 
the plaiiitiir, Dorothy Cook, it skidded in the snow and slusli | 
about eighteen foot before 1 it came to a stop. 

—Moses H. Helm, a witness produced on behalf of tlie 
plaintiffs, gave testimony, lending to prove that lie was 
the conductor of tin 4 street car: remembers tljie accident; 

truck coming South on Xew Jerjsey Avenue 
before reaching the corner of X St reel : after the st retd car i j 
(\ stop ped lie was about to open tin* rear dpor for pas-j j 
sengers wTTeii lie saw the truck still coming from behind 
at a good pace and did not open the door because^ Ik* thought; j \ 
fTrTTiuigerous ; heard a scream and then saw a colored girl? | 
t IvTng in the middle of X Street; truck had passed over her. 
Driver had abandoned truck in the middle of jX Street. 

i 

i 

Dr. Roscoe Pinkett, a witness produced on luMialf of the 
plaint ills, gave 1 testimony tending to prove* that In 4 con¬ 
ducts a drug store* at the northwest corner of ^sew Jersey 
Avenue* and X Street. Xorthwest. Dapital Tralction (kmi- 
pany stn*(d ears pass his door: that on February S, 1 ( P*J(i ? 
said earner was a re*gularly designated car stop but there 
was no loading platform there nor safety zone! and never 
had been. ' 






i 

r f he plaint ill also introduced the* testimony of tin* several 
physicians and surgeons who atlended her in the 
-- ma1te*r of her injuries and hospital treatment. 

And thereupon counsel for tin* defendant staled 
to the ( on id that deteiidant was uuahle to produce anv wit- 
11 (*ss(*s to tin* accident, and that exhaustive but unsuccessful 
(dlorts had been made to locate the driver of tin* jtruck, who 
according to tin* evidence had .jumped off the truck at the 
time of the accident and disappeared. 

And thereupon the plaintiffs entered a nonsuij upon the 
first count of their respective declarations and based their 
ease upon the second count of said declarations!. 

And thereupon the defendant prayed the Colurt to in¬ 
struct tin* jury as follows: 

\\ hi 1st it is tin* duty ot the driver oi a vehicle going 
in the same direction of a street car, when such jstreet car 
is coming to a stop or has stopped, to stop within eight 
foot of the rear of such street car, or to stop if it has not 


•T. MAT'lrV MOVE CO. vs. 



passed all 1 ii<‘ doors ol the street car. yet it is the duty ot 
one about to hoard a stopping sired car and before leav¬ 
ing the sidewalk for that purpose to use reasonable care in 
ascertaining whether it is safe to cross the roadway for 
embarking. And if the jury find from the evidence that the 
plaintiff before leaving the sidewalk did not look or make 
any effort to ascertain whether it was sale for her to cross 
such roadway and that if she had looked or used reasonable 
(•are sin* would haw seen the defendant's truck approach¬ 
ing and could thereby have avoided the accident, they will 
find for defendant/* 


but tin* Coui’t refused to grant tile said prayer and over¬ 
ruled the same, to which refusal and overruling the de¬ 


fendant did duly except. 
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you must bear that in mind." 


And 1 hereupon, alter the cause had been argued to tin* 
jury on behalf of the defendant, the arguments were dosed 
on behalf of the plaintiffs by M r. J. Wilnier Latimer, during 
tin* course of wim>e arguments tin* following eollopuv took 
place: 


Mr. Latimer: “is there any < 
herself negligent .* Did they say 
was that she had been negligent ? 


lefeuse that Dorothy was 
to you that their defense 
Not a word/’ 
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Mr. Tobriner: k *Ono moment. ITo makes the point that 
\Y(» do not Haim that there was any neidii'encejon the part 
of Dorothy Cook. I submit that does not exajctly appear 
in the liidit of the fart that he lms withdrawn his first count. 
It seems to me that von must eon line yourselij upon your 
riulit of recovery under that second count. It is the 
*J1 only count in the declaration." j 

The Court: “Tin* <jiiestion el* contributory iici*Tl- 
^eiioo is not involved in this case." j 

Mr. Arth: ‘‘That is just tl:e reason I think the remarks 
of plaintiff's counsel arc improper." 

The Court: “It is out of the ease." 

i 

Air. Latimer: “1 submit. Gentlemen, that iff there has 
been any evidence available that Dorothy had iheen uuilty 
of neiHiueiice, it would he offered." 

The Court: “Just a luinule. I would not hate admitted 
it had it been offered. I stated, that there 4 is ljio (jnestion 
of contributory neidi^enee her' 1 . In the ease of a person 
who steps on the street without looking, it wojdd be con¬ 
tributory ue^lic'euce, but under the rireumstanSees of this 
case, in my view, it is not contributory noidiu’enco/■ 

i 

.\nd thereupon Mr. Latimer concluded his [address to 
the jury, and thereupon tin* Court charged tfie jury as 
follows: I 

i 

The ( our! : “Cenllemcn n \' i]in Jury, then* arc two case*s 
which ha\'e been eouso.lula.tcd for the purpose ojf this trial 
and tlie issues which are now submitted to yoip There is 
one action brought by Dorothy Cook in the mime of her 
father as next friend for damages which she claims she 
sustained by reason of i lie wrongful act of t lie defendant . 
I nder onr law, a minor nmsi brine - a suit by south responsi¬ 
ble 1 ]mtsoii, so in tliis ease ;t is brought in the name of her 
fat her. 

Tin* other action is one bronchi by the father* for dam¬ 
ages which in* Haims resulted to him by reason <j>f Ids obli¬ 
gations to taKe rare ol Ids child during her minhritv. 

In each declaration there an* two coijnts. The 
Jo plain)ill has taken what is called a non-jsuit as to 
tin* first count in each, so you are not concerned with 
that, with 1 he first count in either declaration. 


20 


.1. M.\n:v DOVE CO. vs. 


The second count claims that an automobile truck owned 
and operated I>y tIn* defendant violated a certain regulation 
of the city and tlint as a direct consequence ot that viola¬ 
tion. 1 >orol liy ('ook was injured. 

Xow, tin* |ir>t question, of course, for you to determine 
is whether this truck was owned hy the defendant and 
whether it was heine* operated by an employe of the de¬ 
fendant in the line of his duties. There is no question but 
that this truck was owned by t he defendant, the M aury 1 )ovc 
('ompaiiy. There is evidence, of < nurse, that this t ruck was 
beinir driven by some one down Xew Jersey Avenue. Xow, 
from the facts a presumption would arise that this truck 
was beiim* opei'ate<! by an employe* of the defendant in the 
line of his duties, and in tin* absentee of any testimony to 
tin* contrary, or any testimony of the defendant, if yon be¬ 
lieve those witnesses, plaintiff's witnesses, to Ik* credible 
witnesses, then that presumption would not be overturned 
and it would Ik* your duty to find it a fact that this truck 
was beiim operated by all employe of the defendant ill the 
line of his duty. 

That beinir tin* ca>e, tin* question next for you to deter¬ 
mine would be whether thi> truck violated this ordinance 
of the city. 1 will read to you that ordinance aim in 
( read ini') : 

“When a street | car lias slopped, or is about to stop, for 
the purpose of takiiui* on or discharging passengers, 
tin* driver o! any vehicle which is boini>' driven on the same 
street and in the same direction as such street car, and; 
which has not as yet passed all doors ot such street car or* 
cars, shall hrina' his vehicle to a complete stop and; 
2(> shall remain standing until such street ear lias* 
finished loading or unloading* its passengers: 

Provided, that a vehicle which at the time such ear 
stops lias not as yet passed the rear of such car, shall 
stop at a point eijdit feet from the rear of such car: 

“Provided, however, that this restriction shall not anolv 

A A • 

where street car loading platforms or safety zones are 
established: in passing which, however, the drivers shall 
exercise trreat cant ion." 
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There is no testimony—in fact the testimjonv is to the 
effect that there were no platforms or safety zones along 
there. j 

Xow, the declaration claims that the S7ri j ri automobile 
truck of^rnl defendant, when such street railjway car came 
to a stop as aforesaid, passed the rear of suelji railway car, 
and that it thus became the dutv of the defendant to bring 
the truck to a complete stop, and so forth. Xq\y, if you find 
that that was a fact, that this automobile truck, when the 
street railway car came to a stop, passed thej rear of such 
railway car. then it was its duty to stop as provided by the 
ordinance. If it did not stop, then it did violate the ordi¬ 
nance, andjf you find that its failure tojdop.\yas..thc proxi¬ 
mate cause of the accident to the plaintiff, Dorothy Cook, 
then your verdict should be for the plaintiff] If you find 
to the contrary, of course your verdict should jbe for the de¬ 
fendant. 

Xow, if you find for the plaintiff, Dorothy! Cook, in her 
suit, you should render a verdict in her fajvor for such 
sum, not exceeding: the sum claimed ill the declara- 
27 tion, as in your judgment will compel)sate her for 
the pain, suffering' and inconvenience to which she 
has been and is likely to be subjected during: tjhe remainder 
of her life in consequence of any injury described in the 
declaration which you find was sustained as aj result of the 
accident; also for such shock and impairment of her nerv¬ 
ous system as the evidence may show she suffered or sus¬ 
tained as a result of her injuries; also for the mental suf¬ 
fering, past and future, which you may find to In* the nat¬ 
ural and necessary consequence of these physical injuries 
which you may find she has suffered, including also any 
humiliation which the evidence may show sliej has suffered 
and will hereafter suffer as the result of the disfigurement 
or disability incident to her injuries. 

Xow, as to the father’s case, if you should find for the 
defendant in the case of the daughter, you should, of course, 
also find for the defendant in the case of the father. If 
you should find for the plaintiff in the case of the daughter, 
-then you should determine what damages, if any, the father 
has suffered because, if she has suffered any, he is entitled 
to a verdict for the expenses shown by the evidence to have 
been reasonably incurred by him and such as riiay hereafter 
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be reasonably incurred by him i:i the rare of his said 
daughter by reason of lun* injuries and in endeavoring to 
effect a cure of such injuries, that is, during her minorhood, 
meaning by that until she reaches the age of twenty-one 
vears." 


The foregoing is I Ik* substance of all the testimony of¬ 
fered at the trial which lias any relation to the alleged 
errors assigned upon appeal. 

Whereupon the defendant prayed the Court to 
-S sign and scad this its Dili of exceptions, which is 
accordingly done this -7th day of April, A. 1). 1!CS, 
nunc pro tunc. 

d KXXI X(;S DA ILF,Y, 

J list ire . 


‘JP ! Cndor^ed : | No. 71 ‘J'dS. At law. Dorothy Cook, 

infant, plaintiff, vs. .!. Maury Dove Company, de¬ 
fendant. Dill of exceptions. Charles W. Arth and Tobri- 
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